
292 

19 CFR Ch. I (4–1–13 Edition) § 163.12 

described in paragraph (d)(2) of this 
section, CBP will have the sole author-
ity to determine the time period and 
scope of the audit. In conducting a re-
view of a private party’s prior disclo-
sure as described in paragraph (d)(3) of 
this section, the time period and scope 
employed will be subject to CBP ap-
proval. In each of these circumstances, 
where statistical sampling is involved, 
CBP auditors will examine only the se-
lected sample transactions. The results 
of the sample examination, with re-
spect to properly identified overpay-
ments and over-declarations and prop-
erly identified underpayments and 
under-declarations, will be projected 
over the universe of transactions to de-
termine the total overpayments and 
over-declarations that are eligible for 
offsetting and to determine the total 
loss of duties, taxes, and fees. 

(5) Same acts, statements, omissions, or 
entries not required. Offsetting may be 
permitted where the overpayments or 
over-declarations were not made by the 
same acts, statements, or omissions 
that caused the underpayments or 
under-declarations, and is not limited 
to the same entries that evidence the 
underpayments or under-declarations, 
provided that they are within the time 
period and scope of the audit as estab-
lished by CBP and as described in para-
graph (d)(4) of this section. 

(6) Limitations. Offsetting will not be 
allowed with respect to specific over-
payments or over-declarations made 
for the purpose of violating any provi-
sion of law, including laws other than 
customs laws. Offsetting will not be al-
lowed with respect to overpayments or 
over-declarations resulting from a fail-
ure to timely claim or establish a duty 
allowance or preference. Offsetting will 
be disallowed entirely where CBP de-
termines that any underpayments or 
under-declarations identified for offset-
ting purposes were made knowingly 
and intentionally. 

(7) Audit report. Where overpayments 
or over-declarations have been identi-
fied in accordance with paragraph 
(d)(1) of this section, the audit report 
will state whether they have been 
made within the time period and scope 
of the audit. 

(8) Disallowance determinations re-
ferred to Fines, Penalties, and Forfeitures 

office. Any determination that offsets 
will be disallowed where overpayments/ 
over-declarations were made for the 
purpose of violating any law, or where 
underpayments or under-declarations 
were made knowingly and inten-
tionally, will be made by the appro-
priate Fines, Penalties, and Forfeitures 
(FP&F) office to which the issue was 
referred. CBP will notify the audited 
person of a determination whether to 
allow offsetting in whole or in part. 
The FP&F office will issue a notice of 
penalty under 19 U.S.C. 1592(b) and/or 
notice of liability for lost duties, taxes, 
and fees under 19 U.S.C. 1592(d) where it 
determines that such action is war-
ranted. If the FP&F office issues a no-
tice of penalty, the audited person may 
file a petition under 19 U.S.C. 1592(b)(2), 
19 U.S.C. 1618, and 19 CFR part 171 to 
challenge the action. 

(9) Refunds limited. An overpayment 
of duties and fees will only be credited 
toward a refund if the circumstances of 
the overpayment meet the require-
ments of 19 U.S.C. 1520 or the require-
ments of 19 U.S.C. 1514(a) pertaining to 
clerical error, mistake of fact, or other 
inadvertence in any entry, liquidation, 
or reliquidation. 

(e) Sampling not evidence of reasonable 
care. The fact that entries were pre-
viously within the time period and 
scope of an audit conducted by CBP in 
which sampling was employed, in any 
circumstances described in this sec-
tion, is not evidence of reasonable care 
by a violator in any subsequent action 
involving such entries. 

(f) Exception to procedures. The provi-
sions of paragraph (a) of this section 
may not apply when a private party 
submits a prior disclosure under para-
graph (d)(3) of this section. Paragraphs 
(a)(5), (a)(6), (b), (d)(8), and (d)(9) of this 
section do not apply once CBP and/or 
ICE commences an investigation with 
respect to the issue(s) involved. 

[CBP Dec. 11–20, 76 FR 65961, Oct. 25, 2011] 

§ 163.12 Recordkeeping Compliance 
Program. 

(a) General. The Recordkeeping Com-
pliance Program is a voluntary CBP 
program under which certified record-
keepers may be eligible for alter-
natives to penalties (see paragraph (d) 
of this section) that might be assessed 
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under § 163.6 for failure to produce a de-
manded entry record. However, even 
where a certified recordkeeper is eligi-
ble for an alternative to a penalty, par-
ticipation in the Recordkeeping Com-
pliance Program has no limiting effect 
on the authority of CBP to use a sum-
mons, court order or other legal proc-
ess to compel the production of records 
by that certified recordkeeper. 

(b) Certification procedures—(1) Who 
may apply. Any person described in 
§ 163.2(a) who is required to maintain 
and produce entry records under this 
part may apply to participate in the 
Recordkeeping Compliance Program. 

(2) Where to apply. An application for 
certification to participate in the Rec-
ordkeeping Compliance Program must 
be submitted to the Regulatory Audit, 
U.S. Customs and Border Protection, 
2001 Cross Beam Dr., Charlotte, North 
Carolina 28217. The application must be 
submitted in accordance with the 
guidelines contained in the CBP Rec-
ordkeeping Compliance Handbook 
which may be obtained by downloading 
it from CBP’s Regulatory Audit Web 
site located at http://www.cbp.gov/xp/ 
cgov/import/regulatorylauditlprogram/ 
archive/compliancelassessment/ or by 
writing to the Recordkeeping Compli-
ance Program, Executive Director, 
Regulatory Audit, Office of Inter-
national Trade, U.S. Customs and Bor-
der Protection, 1300 Pennsylvania Ave., 
NW., Washington, DC 20229. 

(3) Certification requirements. A rec-
ordkeeper may be certified as a partici-
pant in the Recordkeeping Compliance 
Program after meeting the general rec-
ordkeeping requirements established 
under this section or after negotiating 
an alternative program suited to the 
needs of the recordkeeper and CBP. To 
be certified, a recordkeeper must be in 
compliance with all applicable laws 
and regulations. CBP will take into ac-
count the size and nature of the im-
porting business and the volume of im-
ports and CBP workload constraints 
prior to granting certification. In order 
to be certified, a recordkeeper must 
meet the applicable requirements set 
forth in the CBP Recordkeeping Com-
pliance Handbook and must be able to 
demonstrate that it: 

(i) Understands the legal require-
ments for recordkeeping, including the 

nature of the records required to be 
maintained and produced and the time 
periods relating thereto; 

(ii) Has in place procedures to ex-
plain the recordkeeping requirements 
to those employees who are involved in 
the preparation, maintenance and pro-
duction of required records; 

(iii) Has in place procedures regard-
ing the preparation and maintenance of 
required records, and the production of 
such records to CBP; 

(iv) Has designated a dependable indi-
vidual or individuals to be responsible 
for recordkeeping compliance under 
the program and whose duties include 
maintaining familiarity with the rec-
ordkeeping requirements of CBP; 

(v) Has a record maintenance proce-
dure acceptable to CBP for original 
records or has an alternative records 
maintenance procedure adopted in ac-
cordance with § 163.5(b); and 

(vi) Has procedures for notifying CBP 
of any occurrence of a variance from, 
or violation of, the requirements of the 
Recordkeeping Compliance Program or 
negotiated alternative program, as 
well as procedures for taking correc-
tive action when notified by CBP of 
violations or problems regarding such 
program. For purposes of this para-
graph, the term ‘‘variance’’ means a 
deviation from the Recordkeeping 
Compliance Program that does not in-
volve a failure to maintain or produce 
records or a failure to meet the re-
quirements set forth in this section. 
For purposes of this paragraph, the 
term ‘‘violation’’ means a deviation 
from the Recordkeeping Compliance 
Program that involves a failure to 
maintain or produce records or a fail-
ure to meet the requirements set forth 
in this section. 

(c) Application review and approval 
and certification process—(1) Review of 
applications. The Charlotte regulatory 
audit field office will process the appli-
cation and will coordinate and consult, 
as may be necessary, with the appro-
priate CBP Headquarters and field offi-
cials. The Charlotte regulatory audit 
field office will review and verify the 
information contained in the applica-
tion and may initiate an on-site 
verification prior to approval and cer-
tification. If an on-site visit is war-
ranted, the Charlotte regulatory audit 
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field office will inform the applicant. If 
additional information is necessary to 
process the application, the applicant 
will be notified. CBP requests for infor-
mation not submitted with the applica-
tion or for additional explanation of 
details will cause a delay in the appli-
cation approval and certification of ap-
plicants and may result in the suspen-
sion of the application approval and 
certification process until the re-
quested information is received by 
CBP. 

(2) Approval and certification. If, upon 
review, CBP determines that the appli-
cation should be approved and that cer-
tification should be granted, the Direc-
tor of the Charlotte regulatory audit 
field office will issue the certification 
with all the applicable conditions stat-
ed therein. 

(d) Alternatives to penalties—(1) Gen-
eral. If a certified participant in the 
Recordkeeping Compliance Program 
does not produce a demanded entry 
record for a specific release or provide 
the information contained in the de-
manded entry record by acceptable al-
ternate means, CBP will, in lieu of a 
monetary penalty provided for in 
§ 163.6(b), issue a written notice of vio-
lation to the person as described in 
paragraph (d)(2) of this section, pro-
vided that the certified participant is 
generally in compliance with the pro-
cedures and requirements of the pro-
gram and provided that the violation 
was not a willful violation and was not 
a repeat violation. A willful failure to 
produce demanded entry records or re-
peated failures to produce demanded 
entry records may result in the 
issuance of penalties under § 163.6(b) 
and removal of certification under the 
program (see § 163.13) until corrective 
action satisfactory to CBP is taken. 

(2) Contents of notice. A notice of vio-
lation issued to a participant in the 
Recordkeeping Compliance Program 
for failure to produce a demanded 
entry record or information contained 
therein must: 

(i) State that the recordkeeper has 
violated the recordkeeping require-
ments; 

(ii) Identify the record or informa-
tion which was demanded and not pro-
duced; 

(iii) Warn the recordkeeper that fu-
ture failures to produce demanded 
entry records or information contained 
therein may result in the imposition of 
monetary penalties and could result in 
the removal of the recordkeeper from 
the Recordkeeping Compliance Pro-
gram. 

(3) Response to notice. Within a rea-
sonable time after receiving written 
notice under paragraph (d)(1) of this 
section, the recordkeeper must notify 
CBP of the steps it has taken to pre-
vent a recurrence of the violation. 

[T.D. 98–56, 63 FR 32946, June 16, 1998, as 
amended by CBP Dec. 12–12, 77 FR 33966, June 
8, 2012] 

§ 163.13 Denial and removal of pro-
gram certification; appeal proce-
dures. 

(a) General. Customs may take, and 
applicants and participants may appeal 
and obtain administrative review of, 
the following decisions regarding the 
Recordkeeping Compliance Program 
provided for in § 163.12: 

(1) Denial of certification for pro-
gram participation in accordance with 
paragraph (b) of this section; and 

(2) Removal of certification for pro-
gram participation in accordance with 
paragraph (c) of this section. 

(b) Denial of certification for program 
participation—(1) Grounds for denial. 
Customs may deny an application for 
certification for participation in the 
Recordkeeping Compliance Program 
for any of the following reasons: 

(i) The applicant fails to meet the re-
quirements set forth in § 163.12(b)(3); 

(ii) A circumstance involving the ap-
plicant arises that would justify initi-
ation of a certification removal action 
under paragraph (c) of this section; or 

(iii) In the judgment of Customs, the 
applicant appears not to be in compli-
ance with Customs laws and regula-
tions. 

(2) Denial procedure. If the Director of 
the Miami regulatory audit field office 
determines that an application sub-
mitted under § 163.12 should not be ap-
proved and that certification for par-
ticipation in the Recordkeeping Com-
pliance Program should not be granted, 
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